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off the top of her head tonight, but she can think
through it and provide us with some comment at some
later point during this process.

So if that's okay, from -- from Ms. Lee, I'll
get that letter to her, Mr. Chair, either through
your Staff or mine.

CHAIR NISHIKI: Okay.

VICE~-CHAIR HOKAMA: Mr. Chair?

CHAIR NISHIKI: Any other discussion? Riki, go ahead.

VICE-CHAIR HOKAMA: One last comment. And again, I just
thought of this because Council did take action a
couple years ago.

While we can still maintain the intent of the
affordable rentals, Members, I hope you would still
recall that we did sell affordable rentals, whether
it be Komohana Hale or Luana Gardens, to a certified
nonprofit organization, which is Hale Mahaolu, to
continue to run an affordable rental program. But
we did sell the Project.

So I just bring that up because there may be
a point in time where we can still maintain the
program, but it is to the program's benefit for the
County to consider selling it to an appropriate
organization.

CHAIR NISHIKI: Thank you, Riki.
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VICE-CHAIR HOKAMA: Thank you.

COUNCILMEMBER KANE: Mr. Chair?

CHAIR NISHIKI: Go ahead, Dain.

COUNCILMEMBER KANE: And my -- my final comment is whether
it's relevant or not, 1is the difference is those
weren't affordable units in perpetuity, that they --
they had a life span of affordability, then after
that, they weren't, I think, required to stay in
affordability after a 50-year period, which is from
the beginning of that contract out to the end. And
so there -- there is a difference in this particular
case for affordability, that is.

CHAIR NISHIKI: Okay.

COUNCILMEMBER KANE: Thank you.

CHAIR NISHIKI: Any other discussion? Mr. Moto?

MR. MOTO: Mr. Chairman, if I may obtain clarification
from the Committee. This has to do with the --
again, the expression of ratios. If you look at the
first two sentences of this condition, the first
sentence 1is written in a way that it specifies a
fixed percentage, 60 percent.

The second sentence, however, is written in a

way that the -- I interpret that to be a ceiling,
meaning -- saying not more than 40 percent of the
affordable housing units shall be -- and then it

RALPH ROSENBERG COURT REPORTERS, INC.
(808) 524-2090



PLU 4/7/04

10
11
12
13

14

161
specifies various categories.
So I just want to -- because for the sake of
those who have to interpret and -- and -- this
and -- and implement it later, when it says 60

percent, do you mean a minimum of 60 percent?

In other words, 1is this a floor so that in
theory, for example, they could have a hundred
percent single-family dwellings for sale? We -- we
just need some kind of clarification as to whether
the first sentence is really not -- a floor so at
least -- okay.

Then if that is the case, Mr. Chairman, I
recommend that the sentence be clarified to say

that.

15 COUNCILMEMBER TAVARES: No objection.

16 CHAIR

17

NISHIKI: Just for adding at least would clarify it,

Mr. Moto?

18 MR. MOTO: Yes. That's it.

19 CHAIR

NISHIKI: That's it?

20 MR. MOTO: That's all.

21 CHAIR

NISHIKI: Thank you very much.

22 MR. FOLEY: Mr. Chairman, I just wanted to direct the

23

24

Council's attention to the phrase ten-year in there.

Does that need to be changed?

25 COUNCILMEMBER TAVARES: Yeah, Mr. Chair, that was going to
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be my next question.

CHATIR NISHIKI: Go ahead, Charmaine.

COUNCILMEMBER TAVARES: That if our housing policy should,
in the meantime, specify that all affordable housing
is going to be in perpetuity, that it would not
apply to this Project because it's coming in under a
different condition.

So I'm wondering about putting in a phrase
that would revert -- that would refer to what's
currently the law at the time of the permits. Oh,
sorry. I think we're jumping ahead.

CHAIR NISHIKI: Yeah, we're still amending.

COUNCILMEMBER KANE: Yeah.

COUNCILMEMBER TAVARES: Okay. Well -- I'll bring it up
later.

CHAIR NISHIKI: Okay.

COUNCILMEMBER KANE: Call for the question on the
amendment.

CHAIR NISHIKI: On the amendment? Any more discussion on
the motion to amend?

COUNCILMEMBER KANE: Mr. Chair?

CHAIR NISHIKI: Dain, go ahead.

COUNCILMEMBER KANE: Just -- just so -- so -- we're clear,
the motion to amend, we're incorporating at least in

the beginning and administered by towards the end
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including -- and including your last sentence, the
affordable rental units shall be maintained for such
use in perpetuity?

CHAIR NISHIKI: Right.

COUNCILMEMBER KANE: Thank you.

CHAIR NISHIKI: Okay. Any more discussion? All those in
favor say aye.

COUNCIL MEMBERS: Voiced aye.

CHAIR NISHIKI: All those oppose? Motion carried.

VOTE: AYES: Councilmembers Carroll, Hokama, Johnson,

Kane, Mateo, Molina, Pontanilla,
Tavares, and Chair Nishiki.

NOES: None.
ABSTAIN: None.
ABSENT : None.
EXC.: None.
ACTION: APPROVE AMENDMENT TO PROPOSED CONDITION NO.
27

CHAIR NISHIKI: Charmaine?

COUNCILMEMBER TAVARES: Yeah, this was discussing about
how we can put in a phrase that makes whatever our
current housing policy is, regarding the length of
time the units stay affordable, can be referred to
in this so that if we change or if we adopt a period
of we -- we adopt 20 years or 50 years or in
perpetuity, that this -- any units under this
condition would have to comply with whatever law is
in effect at the time.

And I got to admit, I'm too tired to think of

RALPH ROSENBERG COURT REPORTERS, INC.
(808) 524-2090



PLU 4/7/04 164

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

that phrase right now. So if somebody else can,

fine.

CHAIR NISHIKI: Jo Anne?

COUNCILMEMBER JOHNSON: Maybe what we would want to put in
is they be maintained for such use and not converted
to another use for a ten-year minimum period or
greater if amended by ordinance.

COUNCILMEMBER TAVARES: Mr. Chair?

CHAIR NISHIKI: Ms. -- go ahead.

COUNCILMEMBER TAVARES: Yeah, we -- we could pass it like
this, and I could, you know, possibly work on some
language, maybe consult with Director Lee for -- for
the phrase or whatever in -- at first reading.

CHAIR NISHIKI: Any objections to having Charmaine work on
it and just pass 27 as amended?

VICE-CHAIR HOKAMA: And Chairman?

CHAIR NISHIKI: Riki.

VICE-CHAIR HOKAMA: Chairman, I don't have an objection to
Ms. Tavares, again, trying to help provide us with
some improved language because I can understand it
because again, the Code, we do have a chapter in the
Code, 2.86, affordable housing, laws of the County
of Maui. It is law.

The current law is ten years and —-- and so I

don't have a problem with her trying to help this
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Committee develop a language that can take into
account potential future situations, but is that
fair -- again, I just bring up the fairness
guestion, Members, of being able to continue to have
a moving target on what is expected for compliance
of a condition.

Because if the law is now ten years and you
want to base it on the current law, that's fine. If
you want to create a different timetable, then let's
be up front with the developer and says it's going
to be this and then we'll continue to do what
Mr. Kane says and -- and change the existing code
and revise it so that the new condition will be
applicable to everybody else, too.

And so I just share that from a point of
fairness in applicability of what we're trying to do
through this application. Thank you, Chairman.

COUNCILMEMBER TAVARES: Mr. Chair?

CHAIR NISHIKI: Comment, Chairman.

COUNCILMEMBER TAVARES: Yeah, I think, you know, what Riki
is saying is -- 1is true, except that what I see
presented in this Project was been a build out over
24 years or so.

And I'd like to see whatever is being

developed keep up with whatever the laws are in
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effect at the time that the development is -- is
coming on board.

You know, so maybe we shouldn't have any
reference to any years in there, but we should just
say shall comply with existing ordinances like we
have in other -- other conditions where you have to
comply with what the -- like the grading ordinance.

We're not referring to the grading ordinance
as of this date, but it could be the grading
ordinance changes by the time they want to do their
first one or maybe their eighth, you know, phase.

So maybe that's the way to approach this, is
to -- to say something about it complying with
whatever existing County Code. So that -- that's
the kind of language I'm looking for and we just
take out the reference to the vyears.

Right now, it happens to be ten years, but
that may change in the future. And, you know, as
far as what the developer is going to be faced with,
this isn't -- if it's ten years today and it's 20
years tomorrow, I don't think that impacts them
because this is about affordable housing.

If it were a change in density, you know,
today it's this and tomorrow it's something else,

then I could see where you would need to give them
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the parameters very clearly defined as to what they
could or couldn't do with the Project.

But I think in the affordable housing, as far
as this part goes, I don't see a problem with having
it be adjustable based on what are the current laws

in our County.

CHAIR NISHIKI: Jo Anne?

COUNCILMEMBER JOHNSON: I think that it's helpful to state

in terms of what the ordinance is right now with the
ten years, and the reason that I think it's helpful
is because whenever anybody looks at anything, you
always have to go back and look up when this was in
effect.

So I think if you put what's currently there
and allow for some language that just says it's
greater if amended by ordinance, then at least
there's the minimum of ten years. That's what we're
approving right now. And that's the basis that
we're looking at this on.

If tomorrow it changed or two years from now
it changed and it was only a five-year minimum, I
mean, I've known developments that we've approved
and Planning Commission recommendations have been
only three years.

So to me, I just feel comfortable putting the
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ten-year minimum down and then it's greater if it's
amended by ordinance so that we're not going down.
We're going up.

COUNCILMEMBER TAVARES: Mr. Chair, I have no problem with
what Mr. Raatz has on the board. I'm glad
somebody's brain is still functioning really great
here.

But I would add something in there because I
don't know if amended by ordinance meaning this
ordinances, or amended by the affordable housing
ordinance. Amendments of the affordable housing
ordinance. Does Mr. Raatz understand where I'm kind
of fumbling around with?

CHAIR NISHIKI: Go ahead, David.

MR. RAATZ: Thank you, Mr. Chair. Well, first I would
point out that Chapter 2.86 doesn't actually apply
to this Project.

COUNCILMEMBER TAVARES: Okay.

MR. RAATZ: This ten-year period that's mentioned in this
condition happens to be consistent with that, but
it's not because that Chapter 2.86 requires that.
It's just a policy judgment by the Council.

So it does get a little problematic if we're
envisioning that this term, if amended by ordinance,

is -- 1s based on future amendments to Chapter 2.86
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and assuming that 2.86 currently applies.

So yeah, I -- I think it does need to be
clarified, but, you know, it's a policy judgment on
how the Council wants to go. To -- I mean, to
provide the clarity that really might be necessary,
the language might have to be a little bit more in
depth.

For instance, if the Council's envisioning a
future comprehensive affordable housing policy that
would set some period, which I think seems to be the
intent of some of the Members, we would have to
spell that out in a little bit greater detail
because again, the current ordinance that's being
referred to doesn't apply to this particular
Project.

So it is =-- this concept is a little tricky,
based on the fact that the current chapter that's

being referred to doesn't actually apply to this

Project.

20 COUNCILMEMBER TAVARES: Okay. Thank you, David. So I

21

22

can -- I can live with what he has on the -- on the

board -- board, wall.

23 VICE-CHAIR HOKAMA: Chairman?

24 CHAIR

NISHIKI: Mr. Hokama.

25 VICE-CHAIR HOKAMA: I don't agree with Mr. Raatz. The

RALPH ROSENBERG COURT REPORTERS, INC.
(808) 524-2090



PLU 4/7/04

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

170

chapter says and affordable housing. And affordable
housing projects. So I -- you know, it's -- it's
just a matter of point that I don't agree with

Mr. Raatz.

But again, I don't have a problem tying it in
to the specific chapter because it's existing
policy. And I don't have a problem with part of
Ms. Tavares' initial comment about referring to what
is the affordable housing policy of the County.

And again, I bring up fairness in the
execution and application of County policy to any --
anyone, regardless of a Makena Resort, a Castle and
Cooke, a Mauil Pine, a Riki Hokama, a Charmaine
Tavares, or even you, Mr. Chairman. We should be
applied fairly.

And if we want 20-year programs, then let's
amend the policy and make it a 20-year program. But
I'm -- I'm just saying I don't like moving targets
regarding this compliance. Let's be up front and
say this is exactly what we expect of you, and
either you will comply or not comply.

I think that is more fair. And again, that
is my opinion. And those of you may not agree,
that's fine, but I would hope that you would base

your -- your arguments on fairness of application
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appreciate what Mr. Hokama is saying, and I believe
it was some years ago when there was a five-year
buyback clause attached to a Project, and the
Council wanted to change that condition, and they
couldn't because the contracts and everything had
been signed or -- or a condition like this existed.

And even though it was some years later when
the Project actually became a reality, the five-year
term was the only term that could be applied to that
Project. And the Council, therefore, had to just
live with it, so to speak.

So that's kind of what I was thinking about

in -- in saying that if the ordinance changes, that
we would have -- or the -- you know, the developer
who had the ability to -- to know what is the new --

or what is the current requirement as with regards
affordable housing. That was ~-- that was my -- my
only concern.

Recause I personally think ten years is too
little for the reasons I talked about before.
Somebody stays in there for ten years and then bang,

it switches to market. So what we've done 1is
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subsidize somebody's equity in -- in a -- in a
housing project.
And I -- I think that we've seen from, you

know, even the workshop that was held here on
affordable housing over in =-- at the Outrigger, I
think it was, when we had some people from the
mainland come and talk about their programs and
their recommendation at that time that was when we
do affordable housing projects or have affordable
housing units, that they be in perpetuity, or we are
forever going to be subsidizing affordable housing.
And it's -- you know, maybe we're jumping the
gun by, you know, trying to include something in
here, but I think that at least with this
discussion, people will know the direction that
we're heading or -- or that some of us are -- are
hoping to take the County in.
NISHIKI: Any other comments in regards to where we

are now?

COUNCILMEMBER PONTANILLA: Yeah, Mr. Chair?

CHAIR

NISHIKI: Mr. Pontanilla.

COUNCILMEMBER PONTANILLA: Just to clarify -- not clarify,

but add some amendment to this. Where it says and
ensure that the affordable housing units, 1if we

could add the words "and ensure that the for sale
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affordable housing units shall be maintained."”

Yeah. That motion to amend,

friendly

COUNCILMEMBER KANE: Second for discussion,

COUNCILMEMBER TAVARES:

How many motions

amendment.

Chair.

(inaudible) ?

CHAIR NISHIKI: We've got one where we've amended already,

I guess, and then we voted that as amended, and I

guess we're discussing these languages now and so we

are just adding this language in without any

amendment right now.

one up.

COUNCILMEMBER TAVARES:

Well, let's do Mr.

first. It's easier.

CHAIR NISHIKI: Okay.

So why don't we finish this

Pontanilla's

Why don't we just include this as a

friendly amendment?

COUNCILMEMBER TAVARES:

Okay.

COUNCILMEMBER KANE: No objections.

CHAIR NISHIKI: No objections then let's go with it. So

go ahead, Joe.

COUNCILMEMBER PONTANILLA: Okay.

What I want to

incorporate in the item 27 where it says -- let's

see, Department of Housing and Human Concerns may

impose terms and conditions of occupancy on the

building permits to enforce this condition and

ensure that the for sale affordable housing units

shall be maintained for such use, etc.
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"for sale."

CHAIR NISHIKI: Discussion? Go ahead, Joe.

COUNCILMEMBER PONTANILLA: That's all.

CHAIR NISHIKI: That's all. Dain?

COUNCILMEMBER KANE: I think that just validates the first
sentence in this whole thing. And the first
sentence is talking about shall be single-family
dwellings for sale.

CHAIR NISHIKI: Right. Okay. Any objections?

COUNCILMEMBERS VOICED NO OBJECTIONS.

CHATIR NISHIKI: Okay, let's move on. We'll accept the
language, and we'll consider this as a friendly
amendment and see if there's any objections. Adding
minimum and/or greater if amended by ordinance.
David, go ahead.

MR. RAATZ: Thank you, Mr. Chair. And I apologize if
Staff wasn't clear in statements earlier, but
this -- this particular language is not Staff
generated. This is just copying what Members had
proposed.

I -- it =-- this particular language, I think,
is still quite vague and would need some more work.
I mean, the -- the simplest approach would just be
to just have a fixed period.

But if -- again, if the policy decision is

RALPH ROSENBERG COURT REPORTERS, INC.
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try -- is to try to establish a fixed period for now
but to have that open-ended if at some future point
there's comprehensive affordable housing ordinance
that establishes a longer duration, then that would
take some more work, and -- and we'd need to work
with Corporation Counsel on that.

But this -- this particular language, I
think, is -- is guite vague and would -- would

create some problems.

10 COUNCILMEMBER JOHNSON: Mr. Chair?

11 CHAIR

NISHIKI: Jo Anne.

12 COUNCILMEMBER JOHNSON: The reason that I had suggested

13

14

15

16

17

18

19

20
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25

this particular language is so that at least we
could address the issue that if we did, and it was
my intention that if we did amend, whether it's the
affordable housing ordinance or Mr. Pontanilla did
come up with a comprehensive policy that would
change everything, that at least it would state the
ten-year minimum and that it would be consistent,
though, with the application that they would be
coming forward with, as Ms. Tavares pointed out,
over this 20-year period.

We could adopt it next year, we could adopt
it ten years from now. But I think that I have no

objection. And if I heard Charmaine correctly, she
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1 had no objection to allowing either Staff or
2 Corporation Counsel to make this crystal clear by
3 the time that this comes forward.

4 CHAIR NISHIKI: Any other discussion to the language in
5 here? Riki?

o VICE-CHAIR HOKAMA: Chairman, no, I just want the Members

7 to consider that if you want to change the ten years
8 ; and make it longer, then should the -- and normally,
9 we have the first right of refusal, as I believe the
10 County has a first right of refusal on -- on options
11 of purchase. Normally, the developer, I think, has
12 the second right and then you go to a third party.
13 But in the existing code, and -- and I speak
14 from experience of administering a program for
15 Castle and Cooke during my tenure as property
16 manager, that the Code also states specifically that
17 if the current owner of an affordable unit by
18 unforeseen -- or unforeseen circumstances is forced
19 to sell, he can only recover, by the Code, certain
20 recoveries regarding the original price, proof of
21 the permanent improvements.
22 There i1s a formula of what he can get back
23 per year of occupancy, and all of these things would
24 need to be considered and amended if you choose to
25 change the time frame so that it fits more
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appropriately to the new term of what you want the
term to be.

And if you want it from 10 to 20, then
Mr. Pontanilla, your Committee has a lot of work to
change a lot of areas. It needs to be aware
regarding equity, interest rates, and anything else
as it involves with real property.

And so I just bring this up because
obviously, previous Council has talked it out very
clearly and detailed on how to apply the affordable
projects and the various situations that could
occur, whether it be rental or for purchase.

So I -- so I just share that, that it's not
always simple to make one change. There may be a
lot of changes to accomplish one point on this
condition, Chairman.

NISHIKI: Any other discussion? Then the Chair
would say that these are all friendly amendments
that we created. And so if not, we'll vote on the
amendment to the amendment -- the amendment to the
motion and also the friendly amendment -- friendly
language in here. I think that's right. Any

discussion? All those in favor say aye.

COUNCIL MEMBERS: Voiced aye.

CHAIR

NISHIKI: All those oppose? Motion carried.
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VOTE: AYES: Councilmembers Carroll, Hokama, Johnson,
Kane, Mateo, Molina, Pontanilla,
Tavares, and Chair Nishiki.

NOES: None.
ABSTAIN: None.
ABSENT: None.
EXC.: None.
ACTION: APPROVE PROPOSED CONDITION NO. 27, AS AMENDED

COUNCILMEMBER KANE: Mr. Chairman?

CHAIR NISHIKI: Dain.

COUNCILMEMBER KANE: I think we've made some great
progress. However, I would ask that you consider
taking a brief recess and asking the Chair of the
Budget and Finance Committee to, perhaps, consider a
calendar check to see if we can recess and reconvene
this meeting to a later point in time. I think --
I'1l speak for myself.

My =-- my thoughts are starting to
deteriorate, and I heard some hints from other
Members, and -- and so I would hope that we feel
like we've come to a part -- I -~ I've come to a
part where I'd ask the Members to consider a recess
and a reconvening where we can be, again, fresh and
continue this.

I think this is a great pace that we've set
for ourselves, and I'd ask for that consideration,
Mr. Chair.

CHAIR NISHIKI: I -- I -- I would say that if I am an
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example of what many of you are, you can see by my
mental inability that I am quite exhausted, and I
also feel that way. Riki?

VICE-CHAIR HOKAMA: I am happy to take into request the
consideration, and my ever vigilant Staff is already
calling so I will ask for the recess, and I will
report back to this Committee.

CHAIR NISHIKI: Okay. Recess till 10:40. (Gavel.)
RECESS: 10:28 p.m.

RECONVENE: 10:40 p.m.

CHAIR NISHIKI: (Gavel.) The Committee will be in recess
till 4:30 Monday, April 12th. 4:30 Monday.

COUNCILMEMBER KANE: 4:30 a.m.?

CHAIR NISHIKI: P.m. Monday County Council Chambers.
Thank you. Meeting in recess. (Gavel.)

RECESS: 10:41 p.m.
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CERTIFICATE

STATE OF HAWAIT )

) SS.

CITY AND COUNTY OF MAUI )

I, Wendy M. Char, Certified Shorthand Reporter for
the State of Hawaii, hereby certify that the proceedings
were taken down by me in machine shorthand and was
thereafter reduced to typewritten form under my
supervision; that the foregoing represents to the best of
my ability, a true and correct transcript of the
proceedings had in the foregoing matter.

I further certify that I am not attorney for any of
the parties hereto, nor in any way concerned with the
cause.

DATED this 5th day of May, 2004, in Honolulu,

Hawaii.

ddnllg Y. op—

Wendy M. Char, CSR NO. 401
Notary Public, State of Hawaii
My Commission Expires: 4/07/06
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